Checklist – International Sponsorship Agreements

Sponsorship is the contribution of monetary funds, products, and/or services to a party (typically an organization such as a charity, sports team, educational facility, entertainment or arts association) in exchange for an opportunity to exploit the commercial potential of such association (such as promotional and marketing opportunities, for example).  A sponsorship agreement is the contractual arrangement that outlines the relationship between the sponsor and the sponsored party. The following is a checklist of issues to consider when entering into an international sponsorship agreement. 
The Sponsored Event:  The following information should be included in sufficient detail:

· Title.  The event’s official title must be stated in the agreement. 

· The title may or may not include the sponsor’s name (i.e., the “BNP Paribas Open” tennis event).  This is called “naming rights” and is highly coveted. 
· A sponsor receiving naming rights should seek to require the sponsored party to use the full title (i.e., incorporating the sponsor’s name) in any and all communications respecting the event in question.  
· Venue. The event’s venue should be selected. 
· Force majeure substitutions should be included.  
· Approval rights in connection with venue changes may be granted. 
· Date and Time.  All date(s) and time(s) should be set forth in the agreement. 

· Include applicable set up and tear down hours. 

· Include re-scheduling information for force majeure events. 
· Key Participants: The key participants (i.e., celebrities, hosts, speakers, athletes, etc.) should be set forth in the agreement. 
· Failure to provide any such individuals may be considered a material breach, giving rise to the sponsor’s right to terminate for cause. 
· Consider providing sponsor with key participant approval and/or consultation rights. 

· Budget: The event’s total budget (and/or marketing budget) can be included in the agreement, particularly when the sponsorship fee is a percentage thereof. 
· Consider obtaining adequate auditing rights to confirm all expenditures. 

· Activities: Describe the main activities anticipated to take place at the event (along with a correlative timeline).  
The Parties:  The parties’ full legal names and addresses (along with contact names for notices) should be included in the agreement. With respect to the selection of sponsors, consider the following: 
· Selection of Sponsor/Sponsored Party:  Each party must ensure that it is entering into a relationship with a person or entity that reflects well on its business, products, and/or services. 
· The reputation of each party greatly affects that of the other party.  
· Great care should be taken in making such selections. Meet with agency’s key personnel to ensure a proper fit.  Perform background checks.  Due diligence is key!
· Before entering into a cross-border sponsorship agreement, each party should pay close attention to the political, economic, and cultural climate of the other party’s country. Proper due diligence should be exercised, and local counsel should be engaged in the applicable foreign jurisdiction in order to identify all key issues and requirements applicable to the proposed transaction. Additionally, many jurisdictions enact or change laws without advance notice, and require their retroactive application to existing agreements. For example, a government may: 
· Engage in expropriation (potentially taking collateralized property used to secure payments).
· Augment its capital control. 
· Establish a debt moratorium. 
· Repudiate contracts.
· Devalue the local currency; as an emergency response to a financial, civil, and/or political crisis.
Avoid working with agencies that operate in jurisdictions where these changes are commonplace.  
· Understand local business practices. For example, in many cultures, making payments to government officials to ‘facilitate’ transactions and generate leads is commonplace and expected. The U.S. Foreign Corrupt Practices Act (FCPA) was enacted to prevent the bribery of foreign officials by U.S. (and in some cases, foreign) entities.  Avoid working with agencies that operate in jurisdictions with devious practices. 
· Types of Sponsorship Agreements: There are several types of sponsorship agreements. Select an appropriate relationship and corresponding scope of rights. Some of the most common forms include:  

· Venue Sponsorship: A single sponsor is provided with the exclusive right to associate its company’s trade name with the trade name of a publicly used venue. 

· Event Sponsorship: A single sponsor (or multiple sponsors) is provided with the right to sponsor a particular event or series of events. 
· Targeted Sponsorship: A single sponsor (or multiple sponsors) is provided with the right to sponsor a person or entity.  

· Broadcast Sponsorship: A single sponsor (or multiple sponsors) is provided with the right to sponsor a particular television, satellite, radio, or Internet broadcast. The agreement is entered into directly with the broadcaster.  
· Editorial Sponsorship: A sponsor is provided with the right to sponsor particular articles in magazines, newspapers, or online publications.  
· Branded Content:  A sponsor’s trade name(s) and/or product(s) are integrated in entertainment content (oftentimes produced specifically for this purpose). 

· Product Placement:  A name-brand product is used as a prop in content.  

· Product Integration: A name-brand product is used as a prop in content and additionally, its trade name is incorporated into a character’s dialogue or actions. 

· Official Supplier Status: A sponsor provides a material percentage of the total funds raised (usually, 20-25%).
· It can be granted generally (i.e., for the entire event or venue, etc., as applicable) or on a per-category basis (i.e., official beverage sponsor).  
· Generally associated with some exclusive marketing rights.  

· Consider providing sponsor with “Title Sponsor” or “General Sponsor” status.
· Participating Sponsor Status: A sponsor provides a percentage of the total funds raised by the sponsored party usually not in excess of 10%. 

· Informational Sponsor Status: A sponsor provides informational support through media coverage, joint actions, PR activity, etc.
· Technical Sponsor Status: A sponsor provides either partial or full payment of goods and services (such as lodging, transportation, or medical equipment). 
· Advertiser Funded Programming: A sponsor contributes to the financing of the production, development, or distribution of a particular television program.  
· Single vs. Multiple Sponsors:  A sponsored party must decide whether it is looking for a single sponsor or multiple sponsors. 
· There is a greater risk with one sponsor; the sponsored party is most heavily dependent on their successful performance.   
· Single sponsors are generally granted a host of exclusive rights including consultation and approval rights. 
· Multiple sponsors are more commonly sought after by sponsored parties in order to provide the requisite financing necessary for large-scale high-budget activities.

· Cooperation: Include provisions respecting each party’s obligation to cooperate with one another, including meeting, travel, and reporting requirements. Assign designated personnel to manage the relationship. 

Payments/Sponsor Fee: With respect to the sponsorship fee, consider the following: 
· Forms of Payment:  The parties must agree upon a form of payment, such as:

· Fixed Fee:  The sponsorship can be made on a fixed fee basis.  
· This pre-determined amount can be paid in advance, in full at the event, or in installments over a set period of time. 
· It can be tied to the sponsored party’s performance. 
· Potentially include a mechanism for sponsor to recover some, or all, of this payment if the sponsored party fails to fulfill its obligations. 
· Determine fee increases for multi-year sponsorships. 
· Out-of-pocket expense responsibilities (i.e., if separate and apart from the sponsor fee) should be clearly delineated and set forth in particular detail in any invoice. Consider requiring sponsor’s pre-approval in connection with any such expenses above a minimum dollar amount.  Sponsor should request OOPs be billed at cost (i.e., without markup). 
· Applicable taxes are not included in the fee – this should be made clear.

· Set forth all acceptable forms of payment (i.e., credit card, cashier’s check, etc.).

· Provision of Goods or Services: The sponsor can provide goods or services as its ‘fee’, the retail value of which must be determined.  
· This provision can take the form of a discount or an outright gift. 
· The parties can combine this provision with a flat fee. 

· Percentage of Expenditures: A sponsor may provide the sponsored party with a percentage of the total marketing spend or the event’s total budget. 
· Consider requesting adequate auditing rights to confirm expenditures. 
· Payment Schedule: When are sponsor’s payment(s) due?  In advance? In arrears? In installments?  Are payments tied in any way to the sponsored party’s performance?  If so, are payments refundable upon failure to meet certain agreed upon standards?
· Payments Upon Termination:  What payment (and reimbursement) terms apply in the event of termination for cause? What about termination for convenience? What deadlines apply with respect thereto?

· Payments Upon Events of Force Majeure:  What payment (and reimbursement) terms apply in an event of force majeure?
· Additional Payments: Are there any additional performance bonuses or incentive payments and if so, how exactly are they earned?

· Late Payments:  Are late payments subject to interest charges and collection costs?  If so, such charges should not apply in the event of bona fide payment disputes. 
· Taxation:  Consider tax-related issues, including tax deductions, sales tax, and treatment of the sponsorship fee (particularly if the sponsored party is a charitable organization).
· Currency Issues: To the extent the parties conduct their respective businesses in different currencies, the following should be considered:

· Operative Currency: What currency will apply to payments?
· Exchange Rate Risk:  Currency fluctuations create exchange rate risk. 
· Do either party’s respective governments engage in exchange rate fixing and capital controls (i.e., government-imposed foreign exchange regulations that restrict the free flow of currencies)? 
· If a currency risk exists, the sponsored party should seek a representation & warranty (and corresponding legal opinion) from sponsor stating that: 
· It can fulfill its payment obligations (with supporting proof); and

· It has received all required government authorizations. 
· Consider inclusion of an “exchange rate price adjustment” (ERPA) clause, effectively requiring the parties to adjust fees in order to accommodate a material change to the applicable exchange rate.
· If a currency risk develops during the term, the sponsored party should require the sponsor to provide adequate assurance of future payment. This often happens with instable governments with regular economic, political, and social unrest. 

Sponsorship Rights:  The following sponsorship rights should be considered and the sponsored party should explicitly reserve all rights not granted in writing:
· Marketing, Promotional, and Advertising Rights: 

· Venue Advertising Rights:  
· Can the sponsor advertise at the event venue and if so, with what restrictions? 
· How many signs are permitted and where can they be placed? 
· Are there size and/or content restrictions? 
· What about advertising immediately outside or around the venue?

· Consider exclusivity factors. 

· Program and Website Advertising Rights:  
· Can the sponsor advertise in the event’s program and if so, where exactly (i.e., the cover, inside front or back pages, etc.)? 
· What about the event’s official website? 
· May the sponsor include its own logo and/or a link to its own website(s)?

· Event Name and/or Logo:  
· Can the sponsor use the official event’s name and/or logo and if so, to what extent?  Where is this use permitted or prohibited? 
· Can it be used on its own website? 
· Will a composite logo be created and if so, how can it be exploited?

· Sponsor Name and/or Logo: 
· Can the sponsor incorporate its own logo and/or other marks or branding in the event’s program or itinerary, at the venue, on scoreboards (if applicable), at press conferences, at interviews, on event-related websites, on uniforms (if applicable), or elsewhere?  
· Will a composite logo be created and if so, how can it be exploited? 
· Will the sponsor receive naming rights? 

· Exploitation Rights in Connection with Event Photos and/or Videos:  
· Can the sponsor exploit photos and/or videos of the event?
· Are permissions required?  What about from third parties?
· Can it record its own footage and if so, what access rights will be granted (i.e., to dressing rooms, stages, locker rooms, parking facilities, back-stage access, etc.)? 
· Where can television cameras be placed? 
· Ensure all third party rights are properly obtained. 
· The sponsored party should consider requiring written pre-approval for anything other than in-house, promotional use by the sponsor. 

· Truth-in-Advertising:  Comply with all relevant truth-in-advertising laws, including Section 5 of the FTC Act. 
· Exclusivity:  Exclusivity is a key concern for both the sponsor and the sponsored party.  
· Consider providing exclusivity to sponsors in their brand category.

· Consider limiting the maximum number of sponsors in any category. 
· Exclusivity can also be directed territorially (i.e., exclusive in the U.S.). 
· Address protections against ambush marketing. 

· Presentation Rights: Consider providing sponsor with the right to present prizes and/or trophies at the event’s awards ceremony, if applicable. 
· Sponsor should request to have its company’s name announced during the ceremony, and its trade name and/or logo included in the program (and potentially elsewhere on stage) as an announcer.  

· Hospitality Rights: Consider providing sponsor with the right to utilize an event’s hospitality facilities (i.e., the office, the kitchen, backstage rights, reserved seating, etc.).  
· Credit Accordation: A sponsor should seek to obtain the best possible credit accordation for itself, particularly for televised events. 
· Main title credit, on a single card and with the sponsor’s logo, is most advantageous.  

· Sponsorship Management, Consultation, and Approval Rights: Key sponsors can oftentimes negotiate the right to take part in the planning and decision-making process.  
· Consider providing key sponsors with meaningful consultation rights and/or approval rights in connection with key matters, such as: venue, dates and times, the inclusion of other sponsors, key personnel, key talent, the airing of specific commercials (if televised), etc.  
· Consider allowing a key sponsor to sit on the management committee of the sponsored party.  

· Merchandising Rights: Sponsors commonly seek merchandising rights.  
· Consider what control the sponsored party will retain in connection with merchandising rights provided to a sponsor (i.e., approval rights?) 
· Enter into all requisite third party licensing agreements in order to properly exercise any and all merchandising rights.  

· With respect to co-merchandising ventures, set forth all financing, sales, and ownership rights in sufficient detail. 

· Rights Respecting Event Participants:  Consider providing a sponsor with the right to require the event’s participants (i.e., performers or athletes) to either: use the sponsor’s products at the event (such as wearing a particular item of clothing), promote the products, and/or discuss the products during interviews respecting the event. 

Ownership/Intellectual Property:
· License Agreements: Enter into appropriate license agreements in connection with each party’s use of the intellectual property of the other party (including its logos, marks, artwork, and trade names).  Include all applicable restrictions. Consider the following potential terms: scope, purpose, term, termination, authorized use, the right to create derivative works, modification rights, distribution rights, territorial rights, exportation rights, approval rights, aggregation rights, exclusivity, assignability and sub-licensing.
· Photos and Video Footage: Consider sponsor’s right to take photographs and video footage of the event and include language setting forth sponsor’s exploitation rights in connection therewith. Include all applicable restrictions. 

· Ownership Rights: Affirmatively acknowledge each party’s respective ownership rights in and to pre-existing materials and materials created specifically for the event. 
· Joint Composite Logo: Consider the creation (and ownership rights) of a joint logo for the event. All filings and registrations should be made promptly.
· IP Protections: Ensure each party has adequate IP protections in place (i.e., anti-counterfeiting procedures, encryption methods, etc.). 

· Register Event Name:  Promptly file and register the official event name. 

· Third Party Rights:  Each party should ensure that it does not violate any intellectual property or other third party rights of any kind (including publicity and/or privacy).  Consider adding to representations and warranties.  Obtain releases wherever possible. 
· Subcontractors and Vendors:  Require all third party subcontractors and vendors to execute license agreements transferring their work product to the appropriate party. 
Term & Termination:  
· Term: Provide a contractual term (usually it is the length of the event, plus set up and tear down time).  
· Renewal Terms:  Consider the addition of unilateral or mutual renewal options. 

· Right of First Negotiation: Consider adding this right, allowing the sponsor exclusive, first negotiation rights with respect to future events. 

· Right of First Refusal: Consider adding this provision, providing the sponsor with an opportunity to match any offer made by a competitor sponsor.  

· Termination for Cause:  Provide ‘for cause’ termination rights (i.e., for bankruptcy, insolvency, change of control, or material uncured breach of the agreement). 

· Generally such termination rights are immediate. 
· Include sponsor fee reimbursement rights, if applicable. 

· Consider adding obligations respecting cancellation of commitments.

· Termination without Cause:  Potentially provide one or both parties with the right to terminate ‘for convenience’ with advance written notice. Address potential reimbursement rights and cancellation of commitments. 
· Events of Force Majeure:  Consider providing termination rights for continued events of force majeure. 

· Return of Property: Require the return of each other’s property upon any termination. 

· Survivability:  Add survivability language; i.e., in the event of expiration or termination of the agreement, certain provisions shall survive (i.e., indemnification, representations & warranties, confidentiality, limitation on liability, ownership, insurance, accrued payment obligations, and non-solicitation of employees). 
· Balances Due: Determine what amounts are due and owing upon any cancellation, expiration or termination of the agreement.

Representations & Warranties:  

· Mutual R&Ws: The following mutual representations & warranties should be considered:
· The due organization and good standing status of each party.

· The right of each party to legally enter into and perform its obligations under the agreement.

· The truth and accuracy of all information and materials provided by each party to the other party.

· Compliance will all applicable laws, rules, and regulations, including: (i) national and international laws (including each jurisdiction’s specific advertising laws); (ii) national and international self-regulatory advertising codes of practice; (iii) special rules relating to a specific industry (i.e., healthcare, financial, etc.); (iv) data protection laws and regulations; and (v) national anti-bribery legislation.

· That each party, to the best of its actual and constructive knowledge, has not violated any third party rights of any kind (including without limitation intellectual property rights, privacy, defamation or publicity rights). 

· A covenant to avoid engaging in defamatory, derogatory, offensive, or prejudicial behavior (i.e., a morals clause).  

· An obligation to deliver all materials and information required in a form, if digital, that is free of viruses or other disabling technological features of any kind.

· An obligation to provide reasonable assistance as requested from time to time by the other party. 

· Additional R&Ws of Sponsored Party: The sponsor should request additional representations & warranties from the sponsored party, including: 
· An obligation to provide a website link (i.e., to its website) that is free of viruses or other disabling technological features of any kind. 

· With a foreign sponsored party, a U.S. sponsor should seek to have the sponsored party represent and warrant that its local courts will: 
· accept the agreement’s governing law (and venue) provisions; and 

· recognize and enforce any final, binding judgments rendered pursuant thereto (i.e., without requiring a hearing, litigation, or other re-consideration of the disputed facts). 

· Any additional representations and warranties applicable to the sponsored party’s specific obligations. 

· Additional R&Ws of the Sponsor: The sponsored party should request additional representations & warranties from the sponsor, including:

· If a currency risk exists, sponsored party should seek to require the sponsor to provide a representation & warranty (along with a corresponding legal opinion from its counsel) stating that: (i) it can fulfill its payment obligations; and (ii) it has received all required government authorizations, if any. 

· Any additional representations and warranties applicable to the sponsor’s specific obligations. 

Indemnification/Limitation of Liability: 
· Mutual Indemnification: Include a mutual indemnification provision to ensure that each party is solely responsible for any loss, cost, or other damage to the extent incurred by the other party in connection with its (or its agents’) breach, negligence, or misconduct.  
· Attorneys’ Fees and Related Costs: Include, as a reimbursable expense, the indemnified party’s ‘reasonable outside attorney’s fees and related costs,’ as courts commonly exclude these amounts from recovery unless the agreement specifically provides for it.

· If sequential liability is agreed to by the parties, the sponsor should require the sponsored party to indemnify the sponsor for any loss, damage, or expense incurred by sponsor in connection with claims made by any third party for amounts due once the sponsor’s payments to the sponsored party have cleared.

· Third Party Claims: Consider requiring the indemnifying party to handle all third party claims made in connection with the indemnity. Require the indemnified party to (i) provide the indemnifying party with prompt written notice of any such claim; and (ii) cooperate in all reasonable respects with the indemnifying party in connection with the defense of such claim. Prohibit the indemnifying party from settling a claim without the indemnified party’s prior written consent (not to be unreasonably withheld, conditioned, or delayed).
· Limitation on Liability: 
· Consider whether to include a limitation of liability clause, serving to: (i) exclude liability for certain types of damages including: incidental, consequential, indirect, statutory, special, exemplary, or punitive; and (ii) cap the liability (of one or both parties) to a certain dollar amount (often presented as a multiple of the fees).

· Potentially carve-out from such limitation claims made with respect to each party’s indemnification obligations.

· Potentially add a statute of limitations (e.g., one year) for claims made pursuant to the limitation of liability clause. 

· Ensure that the clause is clearly and conspicuously set forth in the agreement.

Confidentiality: 
· Mutual Confidentiality: Consider adding a mutual confidentiality provision.  
· The terms of the agreement between the parties (including the fee information) should be included in the definition of confidential information.

· The confidentiality provision should survive the expiration or termination of the agreement, either indefinitely or for a certain number of years (i.e., 2-5 years). 

· The provision should provide exceptions to the requirement to maintain confidentiality with respect to information that is either: (i) publicly available; (ii) independently discoverable; or (iii) disclosed pursuant to a valid subpoena or other legal discovery request. 

· Consider pre-approval for publicity/announcements about relationship in general.
· The employees and agents of all parties should be required to execute separate confidentiality agreements on terms at least as stringent as those set forth in the main agreement. Such individuals should only be in receipt of confidential information if and as required to fulfill contractual obligations. 

· Confidential information should be returned or destroyed at the owner’s reasonable request. 

· Industry Specific Compliance Obligations:  Consider industry specific data handling regulations, including: 
· The Health Insurance Portability and Accountability Act (HIPAA).
· The Health Information Technology for Economic and Clinical Health Act (HITECH).
· The Children’s Online Privacy Protection Act (COPPA).
· The Gramm-Leach-Bliley Act (GLBA) 
· The Fair Credit Reporting Act (FCRA).
Insurance: 
· Mutual Insurance Obligations:  Consider adding mutual insurance obligations covering each party’s obligations and liabilities under the agreement. 

· Such insurance should, ideally, name the other party as an ‘additionally insured party.’ 
· Proof of coverage should be exchanged as soon as it is acquired.  
· Types of Insurance: Consider the following as required insurance policies: 
· Commercial general liability. 
· Workers’ compensation. 
· An ERISA fidelity bond. 
· Commercial automobile liability. 
· Errors and omissions/professional liability. 
· If either party believes that it is dealing with a high-risk jurisdiction (i.e., where economic, civil, or political unrest is frequent, such as in most third-world nations), it should consider obtaining ‘political risk insurance’ to protect against any and all losses associated with such risks.  
· Consider obtaining IP infringement insurance.
· Quality of Insurance: Potentially add additional standards, such as requiring all policies to be issued by an internationally recognized insurance company with an A.M. Best Company rating of "A-" or better in the latest edition of Best’s Insurance Guide and Key Ratings.
· Approval: Have all insurance language pre-approved by each party’s internal risk management/insurance personnel. 
· Risk of Possession: Determine who insures for loss or damage to each party’s property while in the other party’s possession. 
Non-Solicitation:  

· Non-Solicit: Consider adding language stating that neither party may solicit the services (either on a part-time or full-time basis) of the other party’s employees or consultants. Consider extending the restriction to former employees who left the respective company less than one year earlier.
· Term: Set a term for this clause. The term should extend beyond the expiration or termination of the agreement (1-2 years is the norm).

· Exception: Consider carving out, as an exception, the right to engage the services of those employees who initiated contact with the respective company by responding to a general solicitation for employment in a widely disseminated publication.

Independent Contractor: The parties can explicitly state their relationship as independent contractors, and not employees, of one another.  Neither party can bind the other to a commitment of any kind other than as expressly agreed to in advance. 
Force Majeure:  Consider inclusion of a force majeure clause for events outside of each party’s reasonable control. The parties should address sponsor fee reimbursement and other expense and service obligations in the event that outside forces materially and adversely intervene. 

No Assignment:  Consider adding a no-assignment clause (other than with respect to the use of pre-approved subcontractors and agents who execute requisite licensing and confidentiality agreements).  Consider adding an exception with respect to the assignment of the agreement to a party that acquires all, or substantially all, of the other party’s assets in writing. 
Governing Law: The agreement should always set forth applicable governing law. 
· Arbitration: Consider binding arbitration to apply in the event of a dispute, as arbitration is usually simpler and less expensive. 
· Jury Waiver:  Consider the desirability of a jury waiver as simpler and less expensive. 
· International Concerns: With cross border agreements, even where U.S. law applies:
· Understand well the applicable foreign jurisdiction’s laws, rules and regulations (including those respecting business licenses, the perfection of security interests, and applicable taxes, among others).  
· Local counsel should be sought in each jurisdiction where business is conducted to ensure agreement and compliance with any such laws and regulations. 
· There exists a very real risk that judgments rendered in the U.S. will go unrecognized and unenforced in foreign territories. Therefore, even where U.S. federal and state laws apply, the parties must rely on the foreign jurisdiction’s willingness to recognize and enforce a finally rendered judgment. A U.S. party should consider having the foreign party represent and warrant that its local courts will: 
· Accept the agreement’s governing law (and venue) provisions; and 

· Recognize and enforce any final, binding judgments rendered pursuant thereto (i.e., without requiring a hearing, litigation, or other re-consideration of the disputed facts). 
This representation should always be supported by a legal opinion issued by the providing party’s counsel, which should include, among other things, any special requirements for judgment recognition and enforcement (if any). 

· Consider mitigating the risk associated with judgment non-enforceability by requiring that all disputes be settled by binding arbitration, but only if the parties are both signatories to the U.N. Convention on the Recognition and Enforcement of Foreign Arbitral Awards (which allows U.S. companies to arbitrate disputes in the U.S., and requires foreign courts in signatory countries to enforce the awards). 
Specific Regulations Potentially Affecting a Sponsorship Agreement:  Consider the following issues, as applicable: 

· Sponsoring a Charity/Cause Marketing:  Pay particular attention to applicable state laws, as each jurisdiction has distinct rules in connection with: filing obligations, the posting of bonds (required in Massachusetts, Mississippi, and Alabama), disclosure obligations, contractual provisions, and record-keeping, among other things. 

· Promoting Tobacco and/or Alcohol: All applicable laws and regulations must be well understood prior to engaging in this form of marketing. 

· Political Advertising: Consider all disclosure obligations and payment limitations. All applicable laws and regulations must be well understood prior to engaging in this form of marketing.

· Television and Radio Broadcast Sponsorship: Television and radio broadcasts are heavily regulated in the United States, both on a federal (through the Federal Communications Commission) and a state level.  While state laws vary, the following general themes have emerged: 

· A clear identification/labeling of the sponsorship relationship and message.  

· The prevention of false, deceptive, or misleading advertising. 

· Editorial independence (i.e., between the actual broadcast program and the sponsorship promotion) so as to avoid confusion in the listener’s reasonable interpretation of the message. 

· Antitrust Issues: Keep all antitrust considerations in mind, as agreements that are deemed to constrict competition are illegal under the Sherman Act, the Clayton Act, and the Robinson-Patman Act.  
· Avoid engaging in predatory pricing (for example, by providing excessive multi-product bundling discounts) and/or customer restrictions.  
· Avoid overly broad non-solicitation agreements and non-competes -- they language should clearly serve a legitimate business purpose or risk being considered a restraint on trade.  
· All offers provided to consumers must be carefully vetted in order to avoid monopolistic practices and ensure compliance with applicable federal and state restrictions. 
· Contests and Sweepstakes:  Contests and sweepstakes are both federally regulated by the Federal Trade Commission (including its advertising guidelines), the Federal Communications Commission, and the United States Postal Service. The following statutes, depending on the nature of the promotion and the means by which it is promoted, apply: 
· The Telemarketing Sales Rule, 16 C.F.R. §§ 310.1 et. seq., 
· The Communications Act of 1934, 47 U.S.C. § 151. 
· The 900-Number Rule, 16 C.F.R. §§ 308.1 et. seq. 
· The Deceptive Mail Prevention and Enforcement Act, 39 U.S.C. § 3001. 
· The Controlling the Assault of Non-Solicited Pornography and Marketing Act of 2003 (CAN-SPAM Act), 15 U.S.C. Ch. 103. 
· The FCC Contest Rule, 47 C.F.R. 73.1216. 
